ARTICLE 18. NONCONFORMITIES

CURRENT
CODE

§10-101

§10-101

18.1

18.2

REORGANIZED CODE PROVISIONS

PURPOSE

This Article regulates and limits the continued existence of uses, structures,
including signs, and lots established prior to the effective date of this Code, or any
amendment thereto, that do not conform to the regulations of this Code applicable
in the zoning districts in which such uses, structures and lots are located.

The zoning districts established by this Code are designed to guide the future use
of land within the Village by encouraging the development or maintenance of
desirable residential, business, and office areas with appropriate groupings of
compatible and related uses and thus to promote and protect the public health,
safety and general welfare. The continued existence of nonconformities is
frequently inconsistent with the purposes for which such districts are established
and thus the gradual elimination of such nonconformities is generally desirable.

GENERAL PROVISIONS

A. General Scope and-Scheme-of Regulation

Separate restrictions are established for nonconforming uses eftand-and

nonconforming-uses-of structures-designed-fora-permitted-use;

nonconforming structures, including nonconforming signs, {herein-sometimes
referred-to-as—"pre-code-structures™); and nonconforming lots of record. Fhe

B. Exception for Repairs Pursuant to Public Order

Nothing in this Article shall be deemed to prevent the restoration of a
structure to a safe condition in accordance with an order of a public official
who is charged with protecting the public safety and who declares such
structure to be unsafe and orders its restoration to a safe condition, provided
such restoration is not otherwise in violation of the various provisions of this
Article prohibiting the repair or restoration of partially damaged or destroyed
structures or signs.

C. Nonconforming Accessory Uses and Structures

No use, structure or sign that is accessory to a principal nonconforming use
or structure shall continue after such principle use or structure shall have
been terminated, unless it shall thereafter conform to all the regulations of the
zoning district in which it is located.
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Item 18.2.A: The stricken language is contradictory to nonconformity regulation. It is also necessary to
state that the scope of regulation applies to uses, structures and lots.

§10-102
§10-103

18.3

NONCONFORMING USES

Authority to Continue

A nonconforming use is the use of land and structures that, as of the effective
date of this Code, are used for purposes that are not permitted in the zoning
district in which they are located. Uses that were specifically authorized as a
special use shall not be considered nonconforming uses even if the use is no

longer permitted within that zoning district. Exceptas-provided-in-Subsection

Gf—t-h-I-S—SSGt-IG-H— Any lawfully eX|st|ng nonconformmg use leeated—m—a—etr:uetwe

located may be contlnued SO Iong as it remains otherW|se lawful, subJect to

the regulatlons of this Artlcle eentmned—m—S&bseehens—B—th#eugh—H—ef—thrs

Ordinary Repair and Maintenance

Normal maintenance and incidental repair or replacement, and the installation
or relocation of non-bearing or curtain walls, non-bearing partitions, fixtures,

wiring or plumbing, may be performed on any structure thatis-aceessory-to
ontammg a nonconformlng use ef—land—epthat—ﬁ—desqgeed—ﬁeea—p%cm&ed

not be deemed to authorlze any V|0Iat|on of th|s Artlcle

(From §10 103)—Ne¥makma+ntenanee—and—me&de%enepa+eeweplaeemem—

Structural Alteration
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No structure that rs—aeeessery—te contalns a nonconformlng use eHand—eHhat

neneenfer—mmg—use shall be structurally altered unless the use shall thereafter
conform to the use regulations of the zoning district in which it is located. No
alteration shall create a-new-parking,loading,-bulkyard;-erspace any new
onconformrty or increase the degree of any eX|st|ng parleng—leadmg—bedk—

neneenfermmgedseshall be enlarged or added to in any manner, |nclud|ng
the interior addition of floor area, unless the use of such structure shall

thereafter conform to the use regulations of the district in which it is located.
No enlargement shall create any new parking;Headingbulkyard-erspace
nonconformrty or increase the degree of any eX|st|ng parleng—leadmg—bedk—

Extension Expansion of Use

1. Prohibited Expansions

A nonconformlng use ef—land—epef_a—strueturethat—rsaeeessew—teﬂa
de&gned—fer—a—permttted—use shaII not be extended expanded enlarged

or increased in intensity. Such prohibited activity shall include, without
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being limited to:

a. An extension expansion of such use, including its accessory uses, to
any structure or land area other than that occupied by such
nonconforming use on the effective date of this Code, or any

amendment thereto that-causes-such-use-to-become-nonconforming.

b. An extension expansion of such use, including its accessory uses,
within a building or other structure to any portion of the floor area that
was not occupied by such nonconforming use on the effective date of
this Code, or any amendment thereto that causes-such-use-to

becomenoncenforming.

c. An extension expansion of the hours of operation of such use beyond
the normal hours of operation on the effective date of this Code, or
any amendment thereto thatcauses-such-use-to-become

nonconforming.
2. Permitted Expansion

A nonconforming use in a structure not designed or intended for any use
permitted in the district in which such structure is located may be
extended expanded throughout any part of such structure lawfully existing
on the effective date of this Code, or any amendment thereto, it-that
causes-such-use-to-become-noneconferming. Such extension shall not be
allowed unless off-street parking and loading spaces required for such
extension expansion can be and are provided in accordance with this
Code. therequirements-and-restrictions-of Sections-9-104-and-9-105-of
this-Gede—No such extension expansion shall be deemed to affect the
duty to terminate such use pursuantte-SubsectiontofthisSection.

(From§10—103)A—neneen#eFm+ng—us&m%M&etu¥&Fmd€ﬂg+%d—erteﬂded. . : i \ .' i

a—neneen#e#mmg—use shaII be moved, in whole orin part, for any dlstance
whatsoever, to any other location on the same or any other lot, unless the

use, as well as the structure, shall conform to all regulations of the zoning
district in which it is located after being so moved.

2. No nonconforming use efand shall be moved, in whole or in part, for any
distance whatsoever, to any other location on the same or any other lot,
unless such use shall conform to all regulations of the zoning district in
which it is located after being so moved.
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Change in Use

A nonconforming use effand-netinvelving-astructure-or-involving-only-a

whreh—rt—rs—teeated shaII not be changed to any use other than a use permltted
in the zoning district in which the use or structure is located. When a
nonconforming use has been changed to a permitted use, it shall not
thereafter be changed back to any nen-permitted use not permitted in that
zoning district. For purposes of this section, a use shall be deemed to have
been so changed when an existing nonconforming use is terminated and a
permitted use is commenced and continued for a period of five (5) days. Any
change of use in violation of this section shall be deemed to be an
abandonment of the lawfully existing nonconforming use.

(From §10-1 03)A—neneen#erm+ngﬂseem—a—strueturehetde54gned—eemtended

Damage or Destruction

1. Any structure devoted in whoIe or in part, to a nonconformlng use and

sueh—strueturereleeated that is damaged or destroyed, by any means, to
the extent of more than fifty percent (50%) of the cost of replacement of
such structure shall not be restored unless such structure, and the use
thereof, shall conform to all regulations of the zoning district in which it is
located and unless such restoration is accomplished without creating any
new parkingHeadingbulk—yard-erspaece nonconformity or increasing
the degree of any existing parking:leading;-bullcyard;-erspace

nonconformrty of such structure existing prlor to such damage or

2. When any such structure is damaged or destroyed by any means not
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within the control of the owner thereof to the extent of fifty percent (50%)
or less of the cost of replacement, the repair or restoration of such
structure may be made. No repairs or restorations shall be made that
would create any new parkingHoading;bultkyard-orspace

nonconformity or increase the degree of any parkinrg:Headingbulkyard;
er-spaee nonconformity of such structure existing prior to such damage or

destruction, nor shall any repairs or restoration except in conformity with
the applicable zoning district regulations be made unless a certificate of
zoning compliance is obtained and restoration is begun within one (1)
year after the date of such partial damage or destruction, and is diligently
pursued to completion.

In no event shall any damage or destruction to such a structure by means
within the control of the owner be repaired or restored except in
accordance with this section.

(From §1 Q—102)Any—s%r=uetu¥eu:

Termination of Certain Uses

1.

Termination in Accordance with Previous Amortization Schedule
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Any nonconforming use efland-notinvelving-a-structure-or-involving-only
a-structure-thatis-accessory-to-the nonconforminguse-of land that was

required to be removed by former Section 10-1-6 of the Hinsdale Zoning
Ordinance, (date)___ , as amended, that has not been removed in
accordance with the terms of that section shall be removed immediately
and every such use is hereby declared to be unlawful and a public
nuisance.

2. Termination by Abandonment

When a nonconforming use efland-not-invelving-a-structure-or-involving
| . oremi :
when-a-nonconforming-use-ofa-partorall-ef a-structurethatwas

designedfora-use-thatis permitted-inthezoning-districHin-which-such
structure-islocated is discontinued or abandoned for a period of three (3)
consecutive months, regardless of any intent to resume or not to abandon
such use, such use shall not thereafter be reestablished or resumed. Any
subsequent use or occupancy of such land or structure shall comply with
the use regulations of the zoning district in which such land or structure is
located.

Any period of such discontinuance caused by government action, strikes,
material shortages or acts of God, and without any contributing fault by
the nonconforming user, shall not be considered in calculating the length
of discontinuance for purposes of this section.

Current sections 10-102 and 10-103 have been combined into a single nonconforming uses section.
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There are a number of provisions related to nonconforming uses that have been simplified in this section.
Rather than citing three types of nonconforming uses — 1) nonconforming use in a structure 2)
nonconforming use within an accessory structure or 3) nonconforming use of a structure designed for a
permitted use — the provisions have been consolidated into one category — nonconforming use. The
existing provisions add a layer of complexity to these regulations that are not necessary and do not provide
any specialized regulations.

REORGANIZED CODE PROVISIONS

The provisions that define an accessory structure by dollar amount are suspect and have been stricken.
There were specific provisions regarding the destruction of an “accessory structure” at 25% but the
provisions should use one set number (the lllinois standard is 50%) that is applied equitably.

Item 18.3.E.2: This contradicts the purpose of gradual elimination. It is also very subjective in determining
whether or not a building has been built/designed for a permitted use. No nonconforming use should be
allowed to expand.

g:g-:gg 18.4 NONCONFORMING STRUCTURES
. Precode-Structures

A. Authority to Continue

Any precede nonconforming structure may be maintained, altered, enlarged,
rebuilt, restored and repaired so long as it remains otherwise Iawful subject

to the restrictions in-subsections B-through-E of this section and-subsection
10-104Db-of this-article.

B. Maintenance, Repair, Alteration and Enlargement

Any precede nonconforming structure may be maintained, repaired, altered or
enlarged. However, except as specifically allowed by this section hereinafter
expressiyprovided, no such maintenance, repair, alteration, or enlargement

shall either create any new parking-leadingyardbutk-orspace

nonconformity or increase the degree of any existing parking;loading,yard;
bull-er-spaece nonconformity of all or any part of such structure as it existed

on the effective date of this Code. The following actions are specifically

permitted Notwithstanding-the-preceding-sentenee:

1. Front and Rear Yard Vertical Extensions

Any portion of a preeede nonconforming structure that is nonconforming
with respect to a required front or rear setback may be extended vertically
within its existing perimeter walls but may not be extended horizontally.

2. Side Yard Vertical Extensions

Any portion of a preeede nonconforming structure that is nonconforming
with respect to a required side setback may be extended vertically within
its existing perimeter walls. However, no such extension shall be allowed
within ten (10) feet of any side lot line in the R-1 and R-2 Districts or
within six (6) feet of any side lot line in the R-3 and R-4 Districts.

3. Side Yard Horizontal Extensions

Any portion of a preeede nonconforming structure that is nonconforming
with respect to a required side setback may be extended horizontally
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between the required front and rear setback lines at a distance from the
side lot line equal to the greater of the minimum existing distance
between said side lot line and said nonconforming portion or ten (10) feet
in the R-1 and R-2 Districts and six (6) feet in the R-3 and R-4 Districts.

4. Roof Elevation Extensions

Any portion of a preeede nonconforming structure that is nonconforming
with respect to the permitted maximum elevation may be extended
horizontally at an elevation in excess of said permitted maximum
elevation. However, the top of the roof of such extension shall not exceed

the top of the preeede nonconforming structure.

5. Roof Height Extensions

Any portion of preeede nonconforming structure located on a conforming
lot in a single-family residential district that is nonconforming with respect
to the permitted maximum height and that is a preeede nonconforming
structure solely due to the nonconforming height of the structure may be
extended horizontally at a height in excess of said permitted maximum
height, but not in excess of the roofline of the existing structure, or
horizontally and vertically at a height in excess of the permitted maximum
height, but not in excess of the height of the structure as of the date of
initial occupancy of the original structure. Such extension shall not be
permitted where the height of the structure, as of the date of initial
occupancy of the original structure, exceeded the maximum height
authorized by law. In either case, such extension shall not extend more
than twenty-four (24) inches beyond the exterior face of the exterior walls
of said existing structure.

For the purposes of this section, any vertical or horizontal extension of a
preeoade nonconforming structure in violation of the above shall be
construed to increase the degree of an existing nonconformity.

6. Certain Garages Accessory to Certain Precode Nonconforming
Detached Dwellings

In compliance with maximum floor area and building coverage
regulations, and that no demolition, damage or destruction to a structure
was caused by any means within the control of the owner the-limitations
setin-subsection-C1-of this-section, a detached garage accessory to, and
on the same zoning lot as, a precede nonconforming single-family
detached dwelling may be demolished and replaced with a new detached
garage if, and only if, all of the following conditions and standards are
met:

a. The dwelling was constructed prior to 1950.

b. The dwelling does not have an attached garage.

c. The replacement garage does not exceed a total floor area of four-
hundred forty (440) square feet.
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C. Damage or Destruction

Any precede nonconforming structure that is demolished, damaged or
destroyed by any means, whether or not within the control of the owner, may
be rebuilt, restored or repaired. However, the following shall apply to the
rebuilding, restoration or repair of a nonconforming structure:

1. Voluntary Damage

In no event shall any demolition, damage or destruction to such a
structure caused by any means within the control of the owner be rebuilt,
restored or repaired except in conformity with all of the applicable district
regulations, other than minimum lot area and lot dimension regulations.

2. Involuntary Damage

In no event shall any damage or destruction to such a structure caused
by any means not within the control of the owner be rebuilt, restored, or

repaired so as to create any new parking;-loading;yard;bulk-orspace

nonconformity or to increase the degree of any parkingHoading—yard;
bulk;-er-spaee nonconformity existing prior to such damage or

destruction. For the purposes of this section, any vertical or horizontal
extension of a structure in violation of the applicable bulk and setback
yardbulk—or-spaece regulations applicable-in-the-district-in-which-such
structure-islocated shall be construed to increase the degree of an
existing nonconformity, except for the following:

a. Any portion of a precede nonconforming structure that was, prior to
such damage or destruction, nonconforming with respect to a
required front or rear setback may be extended vertically within its
existing perimeter walls but may not be extended horizontally.

b. Any portion of a preeede nonconforming structure that was, prior to
such damage or destruction, nonconforming with respect to a
required side setback may be extended vertically within its existing
perimeter walls. However, no such extension shall be allowed within
ten (10) feet of any side lot line in the R-1 and R-2 Districts or within
six (6) feet of any side lot line in the R-3 and R-4 Districts.

c. Any portion of a preeede nonconforming structure that was, prior to
such damage or destruction, nonconforming with respect to a
required side setback may be extended horizontally between the
required front and rear setback lines at a distance from the side lot
line equal to at least the minimum existing distance between said side
lot line and the nonconforming portion as it existed prior to such
damage or destruction, or ten (10) feet in the R-1 and R-2 Districts or
six (6) feet in the R-3 and R-4 Districts.
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D. Moving

No preeode nonconforming structure shall be moved, in whole or in part, for
any distance whatsoever, to any other location on the same or any other lot
unless the entire structure shall thereafter conform to the regulations of the

zoning district in which it is located after being moved.

E. Nonconforming Signs

1.

Ordinary Repair and Maintenance

Normal maintenance and incidental repair or replacement of non-bearing
sign elements and electrical wiring and fixtures may be performed on any
sign. Any repair or replacement shall, whenever possible, eliminate or
reduce any nonconformity in the element being repaired or replaced and,
further, this section shall not be deemed to authorize any violation of this
Article.

Alteration, Enlargement and Moving

No nonconforming sign shall be changed or altered in any manner that
would increase the degree of its nonconformity, be enlarged or expanded,
be structurally altered to prolong its useful life, or be moved in whole or in
part to any other location where it would remain nonconforming. A
change in sigh message which does not otherwise violate the provisions
of this Code shall not be deemed to be prohibited by this section.

Change of Sign

A nonconforming sign that has been changed to eliminate its
nonconformity or any element of its nonconformity shall not thereafter be
changed to restore such nonconformity or nonconforming element.

Damage or Destruction

Any nonconforming sign, or any nonconforming element of a sign capable
of change or discontinuance separate from other elements of the sign,
damaged or destroyed by any means to the extent of thirty-five percent
(35%) or more of its replacement cost new shall not be restored but shall
be removed or brought into conformity with the provisions of this Code.

Termination of Sign
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Any nonconforming sign the use of which is discontinued for a period
of sixty (60) consecutive days, regardless of any intent to resume or
not to abandon such use, shall be deemed to be abandoned and
shall not thereafter be reestablished or resumed. Every such sign
shall be immediately removed or brought into conformity with the
provisions of this Code. Any period of discontinuation caused by
government actions, strikes, material shortages or acts of God, and
without any contributing fault by the nonconforming user, shall not be
considered in calculating the length of discontinuance for purposes of
this section.

Any nonconforming sign advertising, identifying or pertaining to a
business on the premises on which it is located shall be terminated
upon any change in the ownership or control of such business. Any

Signs Associated With Certain Special Use Permits

Where a legal nonconforming business is operating in a residential district
pursuant to a special use permit lawfully issued prior to the effective date
of this Code, any lawfully existing nonconforming sign that is located on
the premises of, and accessory to, such business may be maintained,
repaired, replaced, changed, altered or structurally altered in a manner
otherwise inconsistent with subsectionsB;-C-and-E-of this section, as
long as any such maintenance, repair, replacement, change, alteration or
structural alteration:

Does not increase the degree of nonconformity of the sign with area,
yard; setback or height regulations

Complies with the regulations contained in Section ____ subsection-9-
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The current provisions both allow and do not allow the full reconstruction of nonconforming structures. The
introductory paragraph allows the reconstruction — whether or not the damage was in the owner’s control.
This is followed by provisions that state voluntary damage (owner’s fault) revokes the right to rebuild the
nonconforming structure. Most codes do not allow reconstruction after 50% or more of the structure is
destroyed, even if it is not in the owner’s control. The leniency of the current provisions contradict the
purpose of gradual elimination and severely limits the Village’s ability to implement development policy.

Signs are a structure and should be regulated as such. They have been moved into this section and
consolidated with nonconforming structures. The percentage used for sign damage should be the same for
all structures. (Again 50% is recommended.) Provisions requiring termination of certain signs within 30
days of Code adoption have been eliminated because they have expired.

§10-105 18.5 NONCONFORMING LOTS OF RECORD

Article 12

3:2;‘;2,‘,’3:, A. Creation of a Nonconforming Lot of Record
Footnotes

A nonconforming lot of record is a lot of record that:

1. Was created by a plat or deed recorded at a time when the creation of a
lot of such size, shape, depth and width at such location would not have
been prohibited by any ordinance or other regulation.

2. Islocated in a residential district and meets the minimum lot area and lot
dimension for a nonconforming lot standards-of subsection10-105A-of
this-code, or is located in a district other than a residential district. and

3. Was vacant on June 18, 1988, or became vacant thereafter by reason of
demolition or destruction of a precede nonconforming structure that is not
authorized to be rebuilt or replaced. pursuantto-subsection10-104C-of
thiscode

4. Was created pursuant to Paragraph D below subseetion-3-110G2-of this
code.

Except as authorized by Paragraph D below pursuantto-subsection3-110H2

of this-eode, a legal nonconforming lot of record cannot be created by the sale

or transfer of property that results in the creation of a nonconforming lot of
record or that increases the degree of nonconformity of any existing
nonconforming lot of record.
B. Authority to Use for Single-Family Detached Dwellings in Residential
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Districts

In any residential district, notwithstanding the regulations imposed by any
other provisions of this Code, a single- famlly detached dwellmg and any
permitted accessory structure

subseetion may be erected, maintained, altered, enlarged, rebuilt, restored
and repaired on a legal nonconforming lot of record. Construction of such
dwelling and any accessory structure, shall comply with all the regulations
applicable to such dwellings and accessory structures in the zoning district in
which the lot in question is located. exceptthat-the-followingrequirements
shall-apply-inplace-of requirements-otherwise-applicable

C. Authority to Use for Permitted Uses in Non-Residential Districts

A legal nonconforming lot of record located in any district other than a
residential district may be developed for any use permitted or specially
permitted in the district in which it is located if, and only if, the development of
such lot meets all requirements of the district in which it is located, including
floor area ratio, coverage and yard-and setback requirements, with the
exception of lot area, width, and depth requirements.

D. Exception for Through Lots

A through lot that meets the following standards may be subdivided, but only
into two (2) lots of substantially equal area. Each of the resulting lots shall be
deemed to be a legal nonconforming lot of record subject to the requirements

of this section-10-105-ef-this-code-regarding-nonconforming-lots.

1. Is alot of record.
2. Was platted prior to October 4, 1995.

3. Was created by a plat or deed recorded at a time when the creation of a
lot of such size, shape, depth and width at such location would not have
been prohibited by any ordinance or other regulation.

4. s the only through lot that is a lot of record within the block in which it is
located.

5. Is capable of being subdivided into two (2) lots, each containing not less
than eighty-seven and one-half percent (87.5%) of the required lot area
for the zoning district in which it is located, and each having a lot width
and depth no less than those required for nonconforming lots within that
district.

6. Is capable of being subdivided without creating any new, or increasing
any existing, nonconformity with respect to any building located on such
through lot.

7. Is not capable of being subdivided in conformance with all of the
requirements of this Code.

The nonconforming lots of record standards are very confusing, primarily because they contain so many
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bulk regulations. This is not typical and such specificity in crafting regulations for nonconforming lots
seems to merit the creation of a district or districts where lots of those minimum dimensions would
conforming. By creating such districts, the nonconforming lots of record standards can be simplified to
address the few remaining nonconforming lots. A sample of simpler nonconforming lot of record provisions
is included in the Technical Review Report.
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